SB 71-1— Filed 02/20/2002, 16:16 Adopted 2/21/2002

Adopted Rejected

COMMITTEE REPORT

YES: 12
NO: 1

MR. SPEAKER:

Your Committeeon ___Labor and Employment __, to which was referred Senate Bill

71, has had the same under consideration and begs leave to report the same back to the

House with the recommendation that said bill be amended as follows:

1 Page 1, strike lines 9 through 15.

2 Page 1, line 16, strike "(3) is operated by a nonprofit”.

3 Page 1, line 16, delete "entity,” and insert "entity-".

4 Page 1, line 16, delete "amunicipality (as defined".

5 Page 1, deleteline 17.

6 Page 1, line 18, strike "(c)" and insert "(b)".

7 Page 2, between lines 7 and 8, begin a new paragraph and insert:

8 "SECTION 2. IC 20-8.1-4-25.5 IS ADDED TO THE INDIANA

9 CODE AS A NEW SECTION TO READ AS FOLLOWS
10 [EFFECTIVE JULY 1, 2002]: Sec. 25.5. (a) This section does not
11 provide an exception to the hours a child is permitted to work
12 under section 20 of this chapter.
13 (b) It isunlawful for a person, firm, limited liability company,
14 or corporation to permit a child whois:
15 (1) lessthan eighteen (18) years of age; and
16 (2) employed by theper son, firm, limited liability company, or
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1 cor poration;
2 towork after 10 p.m. and before 6 a.m. in an establishment that is
3 open to the public unless another employee at least eighteen (18)
4 year sof agealsoworksin theestablishment duringthesamehours
5 asthe child.
6 SECTION 3. IC 20-8.1-4-31, AS AMENDED BY P.L.122-2001,
7 SECTION 3,ISAMENDED TO READ ASFOLLOWS[EFFECTIVE
8 JULY 1, 2002]: Sec. 31. (a) A person, firm, limited liability company,
9 or corporation that violates this chapter may be assessed the following
10 civil penalties by the department of labor:
11 (1) For an employment certificate violation under section 1 or 13
12 of this chapter, the following:
13 (A) A warning letter for any violations identified during an
14 initial inspection.
15 (B) Fifty dollars ($50) per instance for a second violation
16 identified in a subsequent inspection.
17 (C) Seventy-fivedollars($75) per instancefor athird violation
18 that isidentified in a subsequent inspection.
19 (D) One hundred dallars ($100) per instance for a fourth or
20 subseguent violation that:
21 (i) isidentified in aninspection subsequent to theinspection
22 under clause (C); and
23 (ii) occurs not morethan two (2) yearsafter aprior violation.
24 (2) For a posting violation under section 23 of this chapter, the
25 following:
26 (A) A warning letter for any violations identified during an
27 initial inspection.
28 (B) Fifty dollars ($50) per instance for each violation
29 identified in a subsequent inspection.
30 (C) Seventy-fivedollars($75) perinstancefor athirdviolation
31 that isidentified in a subsequent inspection.
32 (D) One hundred dollars ($100) per instance for a fourth or
33 subseguent violation that:
34 (i) isidentified in aninspection subsequent to theinspection
35 under clause (C); and
36 (i) occursnot morethan two (2) yearsafter aprior violation.
37 (3) For a termination notice violation under section 11 of this
38 chapter, the following:
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1 (A) A warning letter for any violations identified during an
2 initial inspection.
3 (B) Fifty dollars ($50) per instance for each violation
4 identified in a subsequent inspection.
5 (C) Seventy-fivedollars($75) perinstancefor athird violation
6 that isidentified in a subsequent inspection.
7 (D) One hundred dollars ($100) per instance for a fourth or
8 subsequent violation that:
9 (i) isidentified in aninspection subsequent to theinspection
10 under clause (C); and
11 (ii) occursnot morethantwo (2) yearsafter aprior violation.
12 (4) For an hour violation of not more than thirty (30) minutes
13 under section 20 of this chapter, the following:
14 (A) A warning letter for any violations identified during an
15 initial inspection.
16 (B) Fifty dollars ($50) per instance for each violation
17 identified in a subsequent inspection.
18 (C) Seventy-fivedollars($75) per instancefor athird violation
19 that isidentified in a subsequent inspection.
20 (D) One hundred dollars ($100) per instance for a fourth or
21 subseguent violation that:
22 (i) isidentified in aninspection subsequent to theinspection
23 under clause (C); and
24 (ii) occurs not morethan two (2) yearsafter aprior violation.
25 (5) For an hour violation of more than thirty (30) minutes under
26 section 20 of this chapter, the following:
27 (A) A warning letter for any violations identified during an
28 initial inspection.
29 (B) One hundred dollars ($100) per instancefor each violation
30 identified in a subsequent inspection.
31 (C) Two hundred dollars ($200) per instance for a third
32 violation that isidentified in a subsequent inspection.
33 (D) Four hundred dollars ($400) per instance for a fourth or
34 subseguent violation that:
35 (i) isidentified in aninspection subsequent to theinspection
36 under clause (C); and
37 (i) occursnot morethan two (2) yearsafter aprior violation.
38 (6) For ahazardous occupation violation under section 25 or 25.5
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of this chapter, the following:

(A) A warning letter for any violations identified during an
initial inspection.
(B) Onehundred dollars ($100) per instancefor each violation
identified in a subsequent inspection.
(C) Two hundred dollars ($200) per instance for a third
violation that isidentified in a subsequent inspection.
(D) Four hundred dollars ($400) per instance for a fourth or
subsequent violation that:
(i) isidentified in aninspection subsequent to theinspection
under clause (C); and
(ii) occurs not morethan two (2) yearsafter aprior violation.

(7) For an age violation under section 21 or 21.5 of this chapter,
the following:

(A) A warning letter for any violations identified during an
initial inspection.
(B) One hundred dollars ($100) per instancefor each violation
identified in a subsequent inspection.
(C) Two hundred dollars ($200) per instance for a third
violation that isidentified in a subsequent inspection.
(D) Four hundred dollars ($400) per instance for a fourth or
subseguent violation that:
(i) isidentified in aninspection subsequent to theinspection
under clause (C); and
(ii) occursnot morethan two (2) yearsafter aprior violation.

(8) For each minor employed in violation of section 21(b) of this
chapter, the following:

(A) A warning letter for any violations identified during an
initial inspection.
(B) One hundred dollars ($100) per instancefor each violation
identified in a subsequent inspection.
(C) Two hundred dollars ($200) per instance for a third
violation that isidentified in a subsequent inspection.
(D) Four hundred dollars ($400) per instance for a fourth or
subsequent violation that:
(i) isidentified in an inspection subsequent to theinspection
under clause (C); and
(i) occurs not morethan two (2) yearsafter aprior violation.
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(9) For each violation of section 20.5 of this chapter, the
following:
(A) A warning letter for any violations identified during an
initial inspection.
(B) One hundred dollars ($100) per instancefor each violation
identified in a subsequent inspection.
(C) Two hundred dollars ($200) per instance for a third
violation that isidentified in a subsequent inspection.
(D) Four hundred dollars ($400) per instance for a fourth or
subseguent violation that:
(i) isidentified in aninspection subsequent to theinspection
under clause (C); and
(ii) occurs not morethan two (2) yearsafter aprior violation.
(b) A civil penalty assessed under subsection (a):
(1) issubject to IC 4-21.5-3-6; and
(2) becomes effective without a proceeding under 1C 4-21.5-3
unless a person requests an administrative review not later than
thirty (30) days after notice of the assessment is given.

(c) For purposes of determining whether a second violation has
occurred when assessing a civil penalty under subsection (a), a first
violation expires one (1) year after the date of issuance of awarning
letter by the department of labor under subsection (a).

(d) For purposes of determining recurring violations of this section,
each location of an employer shall be considered separate and distinct
from another location of the same employer.

(e) There is established an employment of youth fund for the
purpose of educating affected parties on the purposes and contents of
this chapter and the responsibilities of all parties under this chapter.
One-half (1/2) of thefund each year shall be used for the purpose of the
education provision of thissubsection. This portion of the fund may be
used to award grants to provide educational programs. The remaining
one-half (1/2) of the fund shall be used each year for the expenses of
hiring and salaries of additional inspectorsto enforcethischapter under
section 29 of this chapter. All inspectors hired to enforce this chapter
shall also be available to educate affected parties on the purposes and
contents of this chapter and theresponsibilitiesof all partiesunder this
chapter. The fund shall be administered by the department of labor.
The expenses of administering the fund shall be paid from money in
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the fund. The treasurer of state shall invest the money in the fund not
currently needed to meet the obligations of the fund in the same
manner as other public funds may be invested. Interest that accrues
from these investments shall be deposited in the fund. Money in the
fund at the end of a state fiscal year does not revert to the state general
fund. Revenue received from civil penalties under this section shall be
deposited in the employment of youth fund.

SECTION 4.1C22-3-2-2ISAMENDED TOREAD ASFOLLOWS
[EFFECTIVE JULY 1, 2002]: Sec. 2. () Every employer and every
employee, except as stated in IC 22-3-2 through IC 22-3-6, shall
comply withthe provisionsof IC 22-3-2 through |C 22-3-6 respectively
to pay and accept compensation for persona injury or death by
accident arising out of and in the course of the employment, and shall
be bound thereby, except as provided in section 2.6 of this chapter.

(b) IC 22-3-2 through IC 22-3-6 does not apply to railroad
employees engaged in train service as:

(1) engineers;

(2) firemen;

(3) conductors;

(4) brakemen;

(5) flagmen;

(6) baggagemen; or

(7) foremen in charge of yard engines and helpers assigned
thereto.

(c) IC 22-3-2 through IC 22-3-6 does not apply to employees of
municipal corporations in Indianawho are members of

(1) the fire department or police department of any such

municipality; and

(2) afirefighters pension fund or of a police officers pension

fund.
However, if the common council elects to purchase and procure
worker'scompensation insurancetoinsure said empl oyeeswith respect
to medical benefits under IC 22-3-2 through IC 22-3-6, the medical
provisions of |C 22-3-2 through IC 22-3-6 apply to members of thefire
department or police department of any such municipal corporation
who are also members of a firefighters' pension fund or a police
officers pension fund.

(d) When any municipal corporation purchasesor procuresworker's
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compensation insurance covering members of the fire department or
policedepartment who are al so members of afirefighters pensionfund
or apolice officers pension fund, and pays the premium or premiums
for such insurance, the payment of such premiums is a legal and
allowabl e expenditure of funds of any municipal corporation.

(e) Except as provided in subsection (), where the common council
has procured worker's compensation insurance under this section, any
member of such fire department or police department employed in the
city carrying such worker's compensation insurance under this section
is limited to recovery of medical and surgical care, medicines,
laboratory, curative and palliative agents and means, x-ray, diagnostic
and therapeutic services to the extent that such services are provided
for intheworker'scompensation policy procured by such city, and shall
not also recover in addition to that policy for such same benefits
provided in I1C 36-8-4.

(f) If the medical benefits provided under aworker's compensation
policy procured by the common council terminatefor any reason before
the police officer or firefighter isfully recovered, the common council
shall providemedical benefitsthat are necessary until the policeofficer
or firefighter isno longer in need of medical care.

(g) The provisions of IC 22-3-2 through |C 22-3-6 apply to:

(1) members of the Indiana general assembly; and
(2) field examiners of the state board of accounts.

SECTION 5. 1C 22-3-2-2.6 ISADDED TO THE INDIANA CODE
ASANEW SECTION TOREAD ASFOLLOWS[EFFECTIVEJULY
1, 2002]: Sec. 2.6. () In addition to section 2 of thischapter, in the
event of a terrorist attack (as determined by the worker's
compensation boar d) every employer shall pay and every employee
shall accept compensation for injury or death occurring while:

(1) the employee was engaged in the duties of employment at
thetime of theterrorist attack; or
(2) the employee was traveling to or from the place of
employment whether or not during working hours, and:
(A) had reached the employer's premises;
(B) had reached the area where the employee parks a
motor vehicle; or
(C)wasin such close proximity to theplace of employment
asto beinjured or killed as a result of a terrorist attack
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that directly involved the employer'spremisesor adjacent
areas, including, but not limited to, adjacent travel routes
and parking gar ages.

(b) Section 2 of thischapter and subsection (a) apply regardless
of:

(1) whether the employee's activities were a benefit to the
employer at thetime of theterrorist attack; or
(2) whether theterrorist act occurred duringthe employee's.
(A) lunch; or
(B) rest;
period.
SECTION 6.1C22-3-2-8ISAMENDED TOREAD ASFOLLOWS
[EFFECTIVE JULY 1, 2002]: Sec. 8. (a) No compensation is alowed
for an injury or death due to the employee's:
(2) knowingly self-inflicted injury;
(2) hisintoxication;
(3) hts commission of an offense; his knewing faitdre to tse a
sofety apptianee;
(4) hts knowing failure to obey a reasonable written or printed
rule of the employer which has been posted in a conspicuous
positionin the place of work other than an order or regulation
set forth in subsection (b)(2); or
(5) his knowing failure to perform any statutory duty.

The burden of proof is on the defendant.

(b) This subsection does not apply to compensation due to a
school towor k student under section 2.5(b)(2) of thischapter. Each
payment of monetary compensation allowed under |C 22-3-3-8,
IC 22-3-3-9, IC 22-3-3-10, I C 22-3-3-21, or IC 22-3-3-22 shall be
reduced by fifteen percent (15%) for an injury or a death caused
in any degree by the employee'sintentional:

(1) failuretouseasafety appliancefur nished by theemployer
or required by the employer to be used by the employee; or
(2) failureto obey alawful order or administrativeregulation
issued by:

(A) the worker's compensation board; or

(B) the employer;
for the safety of the employees or the public.

SECTION 7. IC 22-3-6-1, AS AMENDED BY P.L.202-2001,
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SECTION 7,ISAMENDED TO READ ASFOLLOWS[EFFECTIVE
JULY 1, 2002]: Sec. 1. In IC 22-3-2 through IC 22-3-6, unless the
context otherwise requires.

(a) "Employer" includesthe state and any political subdivision, any
municipal corporation within the state, any individual or the legal
representative of a deceased individual, firm, association, limited
liability company, or corporation or the receiver or trustee of the same,
using the services of another for pay. A parent corporation and its
subsidiaries shall each be considered joint employers of the
corporation's, the parent's, or the subsidiaries employees for purposes
of IC 22-3-2-6 and IC 22-3-3-31. Both a lessor and a lessee of
employees shall each be considered joint employers of the employees
provided by the lessor to the lessee for purposes of IC 22-3-2-6 and
IC 22-3-3-31. If the employer is insured, the term includes the
employer's insurer so far as applicable. However, the inclusion of an
employer'sinsurer within this definition does not allow an employer's
insurer to avoid payment for servicesrendered to an employeewith the
approval of the employer. The term also includes an employer that
provides on-the-job training under the federal School to Work
Opportunities Act (20 U.S.C. 6101 et seq.) to the extent set forth in
IC 22-3-2-2.5.

(b) "Employee" means every person, including a minor, in the
serviceof another, under any contract of hire or apprenticeship, written
or implied, except one whose employment isboth casual and not inthe
usual course of the trade, business, occupation, or profession of the
employer.

(1) An executive officer elected or appointed and empowered in
accordance with the charter and bylaws of a corporation, other
than a municipal corporation or governmental subdivision or a
charitable, religious, educational, or other nonprofit corporation,
is an employee of the corporation under IC 22-3-2 through
IC 22-3-6.

(2) An executive officer of a municipal corporation or other
governmental subdivision or of a charitable, religious,
educational, or other nonprofit corporation may, notwithstanding
any other provision of IC 22-3-2 through 1C 22-3-6, be brought
withinthe coverageof itsinsurance contract by the corporation by
specifically including the executive officer in the contract of
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insurance. The election to bring the executive officer within the
coverage shall continuefor the period the contract of insuranceis
in effect, and during this period, the executive officers thus
brought within the coverage of the insurance contract are
employees of the corporation under |C 22-3-2 through | C 22-3-6.
(3) Any reference to an employeewho hasbeen injured, when the
employee is dead, also includes the employee's legal
representatives, dependents, and other persons to whom
compensation may be payable.
(4) An owner of a sole proprietorship may elect to include the
owner as an employee under |C 22-3-2 through IC 22-3-6 if the
owner is actually engaged in the proprietorship business. If the
owner makesthiselection, the owner must serveupontheowner's
insurance carrier and upon the board written notice of the
election. No owner of asole proprietorship may be considered an
employee under 1C 22-3-2 through IC 22-3-6 until the notice has
been received. If the owner of a sole proprietorship is an
independent contractor in the construction trades and does not
make the election provided under this subdivision, the owner
must obtain an affidavit of exemption under 1C 22-3-2-14.5.
(5) A partner in a partnership may elect to include the partner as
an employee under 1C 22-3-2 through IC 22-3-6 if the partner is
actually engaged in the partnership business. If a partner makes
this election, the partner must serve upon the partner's insurance
carrier and upon the board written notice of the election. No
partner may be considered an employee under |C 22-3-2 through
IC 22-3-6 until the notice has been received. If a partner in a
partnershipisanindependent contractor i nthe constructiontrades
and does not make the election provided under this subdivision,
the partner must obtain an affidavit of exemption under
IC 22-3-2-14.5.
(6) Real estate professionals are not employees under |C 22-3-2
through IC 22-3-6 if:

(A) they are licensed real estate agents,

(B) substantially al their remuneration is directly related to

sales volume and not the number of hours worked; and

(C) they have written agreements with rea estate brokers

stating that they are not to be treated as employees for tax
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purposes.
(7) A person is an independent contractor in the construction
trades and not an employee under |C 22-3-2 through IC 22-3-6 if
the person is an independent contractor under the guidelines of
the United States Internal Revenue Service.

(8) An owner-operator that provides a motor vehicle and the
services of a driver under a written contract that is subject to
IC 8-2.1-24-23, 45 |AC 16-1-13, or 49 CFR 1057, to a motor
carrier is not an employee of the motor carrier for purposes of
IC 22-3-2 through IC 22-3-6. The owner-operator may elect to be
covered and have the owner-operator's drivers covered under a
worker's compensation insurance policy or authorized
self-insurance that insuresthe motor carrier if the owner-operator
paysthe premiums as requested by the motor carrier. An election
by an owner-operator under this subdivision does not terminate
the independent contractor status of the owner-operator for any
purpose other than the purpose of this subdivision.

(9) A member or manager inalimited liability company may elect
to include the member or manager as an employee under
IC 22-3-2 through IC 22-3-6 if the member or manager isactually
engaged inthelimited liability company business. If amember or
manager makes this election, the member or manager must serve
upon the member's or manager's insurance carrier and upon the
board written notice of the election. A member or manager may
not be considered an employeeunder | C 22-3-2through 1C 22-3-6
until the notice has been received.

(10) An unpaid participant under the federal School to Work
Opportunities Act (20 U.S.C. 6101 et seq.) isan employeeto the
extent set forth in IC 22-3-2-2.5.

(c) "Minor" means an individual who has not reached seventeen
(17) years of age.

(1) Unless otherwise provided in this subsection, a minor
employee shall be considered asbeing of full agefor all purposes
of 1C 22-3-2 through I1C 22-3-6.
(2) If the employeeis:
(A) a minor who, at the time of the accident, is employed,
required, suffered, or permitted to work in violation of
IC 20-8.1-4-25; or
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(B) a child lessthan eighteen (18) year s of age who, at the

time of the accident, is permitted to work in violation of

IC 20-8.1-4-25.5;
the amount of compensation and death benefits, as provided in
IC 22-3-2 through IC 22-3-6, shall be double the amount which
would otherwise be recoverable. The insurance carrier shall be
liable on its policy for one-haf (1/2) of the compensation or
benefits that may be payable on account of the injury or death of
the minor, and the employer shall beliable for the other one-half
(1/2) of the compensation or benefits. If the employeeisaminor
who is not less than sixteen (16) years of age and who has not
reached seventeen (17) years of age and who at the time of the
accident is employed, suffered, or permitted to work at any
occupation which is not prohibited by law, this subdivision does
not apply.
(3) A minor employee who, at the time of the accident, is a
student performing services for an employer as part of an
approved program under 1C 20-10.1-6-7 shall be considered a
full-time employee for the purpose of computing compensation
for permanent impairment under IC 22-3-3-10. The average
weekly wages for such a student shall be calculated as provided
in subsection (d)(4).
(4) Therights and remedies granted in this subsection to aminor
under |C 22-3-2 through IC 22-3-6 on account of personal injury
or death by accident shall exclude all rights and remedies of the
minor, the minor's parents, or the minor's personal
representatives, dependents, or next of kin at common law,
statutory or otherwise, on account of the injury or death. This
subsection does not apply to minorswho have reached seventeen
(17) years of age.

(d) "Average weekly wages' means the earnings of the injured
employeein theempl oyment inwhich theempl oyeewasworking at the
time of the injury during the period of fifty-two (52) weeks
immediately preceding the date of injury, divided by fifty-two (52),
except as follows:

(1) If the injured employee lost seven (7) or more calendar days
during this period, although not in the same week, then the
earnings for the remainder of the fifty-two (52) weeks shall be

2002



© 00 N o o WN PP

N NN NRNNMNNRNNRNRRR R B B B B P
© ® N OB WNRPO®O©®®~NO®UuD™WNNEPRO

30
31
32
33
34
35
36
37
38

CR007101/DI 96+

13

divided by the number of weeks and parts thereof remaining after
the time lost has been deducted.
(2) Where the employment prior to the injury extended over a
period of less than fifty-two (52) weeks, the method of dividing
the earnings during that period by the number of weeksand parts
thereof during which the employee earned wages shall be
followed, if results just and fair to both parties will be obtained.
Where by reason of the shortness of the time during which the
empl oyee hasbeeninthe employment of the employee'semployer
or of the casua nature or terms of the employment it is
impracticable to compute the average weekly wages, as defined
in this subsection, regard shall be had to the average weekly
amount which during the fifty-two (52) weeks previous to the
injury was being earned by a person in the same grade employed
at the samework by the same employer or, if thereis no person so
employed, by a person in the same grade employed in the same
class of employment in the same district.
(3) Wherever allowances of any character made to an employee
in lieu of wages are a specified part of the wage contract, they
shall be deemed a part of his earnings.
(4) In computing the average weekly wages to be used in
calculating an award for permanent impairment under
IC 22-3-3-10 for a student employee in an approved training
program under IC 20-10.1-6-7, the following formula shall be
used. Calculate the product of:

(A) the student employee's hourly wage rate; multiplied by

(B) forty (40) hours.
Theresult obtai ned istheamount of the average weekly wagesfor
the student empl oyee.

(e) "Injury" and "personal injury" mean only injury by accident
arising out of and in the course of the employment and do not include
adisease in any form except as it results from the injury.

(f) "Billing review service" refers to a person or an entity that
reviewsamedical service provider'shillsor statementsfor the purpose
of determining pecuniary liability. The term includes an employer's
worker's compensation insurance carrier if the insurance carrier
performs such areview.

(g9) "Billing review standard" means the data used by a hilling
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review service to determine pecuniary liability.

(h) "Community" means a geographic service area based on zip
code districts defined by the United States Postal Service according to
the following groupings:

(1) The geographic service area served by zip codes with thefirst
three (3) digits 463 and 464.

(2) The geographic service areaserved by zip codes with thefirst
three (3) digits 465 and 466.

(3) The geographic service area served by zip codeswith thefirst
three (3) digits 467 and 468.

(4) The geographic service areaserved by zip codes with thefirst
three (3) digits 469 and 479.

(5) The geographic service areaserved by zip codes with thefirst
three (3) digits 460, 461 (except 46107), and 473.

(6) The geographic service areaserved by the 46107 zip code and
Zip codes with the first three (3) digits 462.

(7) The geographic service area served by zip codes with thefirst
three (3) digits 470, 471, 472, 474, and 478.

(8) The geographic service areaserved by zip codeswith thefirst
three (3) digits 475, 476, and 477.

(i) "Medical service provider" refers to a person or an entity that
provides medical services, treatment, or suppliesto an employee under
IC 22-3-2 through |C 22-3-6.

(j) "Pecuniary liability" meansthe responsibility of an employer or
theemployer'sinsurance carrier for the payment of the chargesfor each
specific service or product for human medical treatment provided
under 1C 22-3-2 through IC 22-3-6 in adefined community, equal to or
lessthan the charges made by medical service providersat theeightieth
percentile in the same community for like services or products.

SECTION 8.1C22-3-7-2ISAMENDED TOREAD ASFOLLOWS
[EFFECTIVE JULY 1, 2002]: Sec. 2. (a) Every employer and every
employee, except as stated in this chapter, shall comply with this
chapter, requiring the employer and employee to pay and accept
compensation for disablement or death by occupational diseasearising
out of andinthe course of the empl oyment, and shall be bound thereby,
except as provided in section 10(c) of this chapter.

(b) This chapter does not apply to employees of municipal
corporationsin Indianawho are members of:
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(1) the fire department or police department of any such

municipality; and

(2) afirefighters pension fund or a police officers pension fund.
However, if the common council elects to purchase and procure
worker's occupational diseaseinsuranceto insure said employeeswith
respect to medical benefits under this chapter, the medical provisions
apply to members of the fire department or police department of any
such municipal corporation who are also members of a firefighters
pension fund or a police officers' pension fund.

(c) When any municipal corporation purchasesor procuresworker's
occupational disease insurance covering members of the fire
department or police department who are aso members of a
firefighters' pension fund or apoliceofficers pension fund and paysthe
premium or premiumsfor the insurance, the payment of the premiums
is a legal and allowable expenditure of funds of any municipa
corporation.

(d) Except asprovided in subsection (€), wherethe common council
has procured worker's occupational disease insurance as provided
under this section, any member of the fire department or police
department employed in the city carrying the worker's occupational
disease insurance under this section is limited to recovery of medical
and surgical care, medicines, laboratory, curative and palliative agents
and means, x-ray, diagnostic and therapeutic servicesto the extent that
the services are provided for in the worker's occupational disease
policy so procured by the city, and may not also recover in addition to
that policy for the same benefits provided in IC 36-8-4.

(e) If the medical benefits provided under a worker's occupational
disease policy procured by the common council terminate for any
reason before the police officer or firefighter is fully recovered, the
common council shall provide medical benefitsthat are necessary until
the police officer or firefighter is no longer in need of medical care.

(f) Nothing in this section affects the rights and liabilities of
employees and employers had by them prior to April 1, 1963, under
this chapter.

SECTION 9. IC 22-3-7-10 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2002]: Sec. 10. (a8) Except as
provided in subsection (c), as used in this chapter, "occupational
disease" means a disease arising out of and in the course of the
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1 employment. Ordinary diseases of life to which the general publicis
2 exposed outside of the employment shall not be compensable, except
3 where such diseases follow as an incident of an occupational disease
4 as defined in this section.
5 (b) A disease arises out of the employment only if there is apparent
6 to the rational mind, upon consideration of all of the circumstances, a
7 direct causal connection between the conditions under which the work
8 is performed and the occupational disease, and which can be seen to
9 have followed as a natural incident of the work as a result of the
10 exposure occasioned by the nature of the employment, and which can
11 be fairly traced to the employment as the proximate cause, and which
12 does not come from a hazard to which workers would have been
13 equally exposed outside of the employment. The disease must be
14 incidental to the character of the business and not independent of the
15 relation of employer and employee. The disease need not have been
16 foreseen or expected but after its contraction it must appear to have had
17 itsoriginin arisk connected with the employment and to have flowed
18 from that source as arational consequence.
19 (c) In addition to subsections (a) and (b), in the event of a
20 terrorist attack (as determined by the worker's compensation
21 boar d) every employer shall pay and every employee shall accept
22 compensation for occupational disease or death by occupational
23 disease occurring while:
24 (1) the employee was engaged in the duties of employment at
25 thetime of theterrorist attack; or
26 (2) the employee was traveling to or from the place of
27 employment whether or not during working hours, and:
28 (A) had reached the employer's premises;
29 (B) had reached the area where the employee parks a
30 motor vehicle; or
31 (C)wasin such close proximity to the place of employment
32 asto beinjured or killed as a result of a terrorist attack
33 that directly involved theemployer'spremisesor adjacent
34 areas, including, but not limited to, adjacent travel routes
35 and parking garages.
36 (d) Section 2 of thischapter and subsection (a) apply regar dless
37 of:
38 (1) whether the employee's activities were a benefit to the

CR007101/DI 96+ 2002
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1 employer at thetime of theterrorist attack; or
2 (2) whether theterrorist act occurred duringthe employee's.
3 (A) lunch; or
4 (B) rest;
5 period.
6 SECTION 10. IC 22-3-7-21 IS AMENDED TO READ AS
7 FOLLOWS [EFFECTIVE JULY 1, 2002]: Sec. 21. (a) No
8 compensation is alowed for any condition of physical or mental
9 ill-being, disahility, disablement, or death for which compensation is
10 recoverable on account of accidental injury under chapters 2 through
11 6 of thisarticle.
12 (b) No compensation isallowed for any disease or death knowingly
13 self-inflicted by the employee, or due to:
14 (1) hisintoxication;
15 (2) hts commission of an offense; his knewing faitdre to tse a
16 safety epptance;
17 (3) hts knowing failure to obey a reasonable written or printed
18 rule of the employer which has been posted in a conspicuous
19 position in the place of work other than an order or regulation
20 set forth in subsection (c)(2); or
21 (4) his knowing failure to perform any statutory duty.
22 The burden of proof is on the defendant.
23 (c) This subsection does not apply to compensation due to a
24 school towor k student under section 2.5(b)(2) of thischapter. Each
25 payment of monetary compensation allowed under sections11, 15,
26 16, and 19 of thischapter shall bereduced by fifteen percent (15%)
27 for an occupational disease or a death resulting from an
28 occupational disease caused in any degree by the employee's
29 intentional:
30 (2) failuretouseasafety appliancefur nished by theemployer
31 or required by the employer to be used by the employee; or
32 (2) failuretoobey alawful order or administrativeregulation
33 issued by:
34 (A) the worker's compensation board; or
35 (B) the employer;
36 for the safety of the employees or the public.
37 SECTION 11. IC 22-4-15-1, AS AMENDED BY P.L.290-2001,
38 SECTION 7,ISAMENDED TOREAD ASFOLLOWS[EFFECTIVE
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1 JULY 1, 2002]: Sec. 1. (a) With respect to benefit periods established
2 on and after July 6, 1980, an individual who has voluntarily left the
3 individual'smost recent empl oyment without good causein connection
4 with thework or who was discharged from the individual's most recent
5 employment for just cause is ineligible for wattihg period of benefit
6 rights for the week in which the disqualifying separation occurred and
7 until the individual has earned remuneration in employment equal to
8 or exceeding the weekly benefit amount of the individual's claim in
9 each of eight (8) weeks. If the qualification amount has not been earned
10 at theexpiration of anindividual'sbenefit period, the unearned amount
11 shall be carried forward to an extended benefit period or to the benefit
12 period of a subsequent claim.
13 (b) When it has been determined that an individual has been
14 separated from employment under disqualifying conditionsasoutlined
15 in this section, the maximum benefit amount of kis the individual's
16 current claim, asinitially determined, shall be reduced by twenty-five
17 percent (25%). If twenty-five percent (25%) of the maximum benefit
18 amount isnot an even dollar amount, the amount of such reduction will
19 be raised to the next higher even dollar amount. The maximum benefit
20 amount may not be reduced by more than twenty-five percent (25%)
21 during any benefit period or extended benefit period.
22 (c) Thedisgualifications provided in this section shall be subject to
23 the following modifications:
24 (1) Anindividual shall not be subject to disqualification because
25 of separation from the individual's employment if:
26 (A) the individual left to accept with another employer
27 previously secured permanent full-time work which offered
28 reasonabl e expectation of continued covered employment and
29 betterment of wages or working conditions; and thereafter was
30 employed on said jab;
31 (B) having been simultaneously employed by two (2)
32 employers, the individual leaves one (1) such employer
33 voluntarily without good cause in connection with the work
34 but remains in employment with the second employer with a
35 reasonabl e expectation of continued employment; or
36 (C) theindividual left to accept recall made by a base period
37 employer.
38 (2) Anindividual whose unemployment isthe result of medically
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substantiated physical disability and who is involuntarily
unemployed after having made reasonabl e effortsto maintain the
employment relationship shall not be subject to disqualification
under this section for such separation.
(3) Anindividual who left work to enter the armed forces of the
United States shall not be subject to disqualification under this
section for such leaving of work.
(4) An individual whose employment is terminated under the
compulsory retirement provision of a collective bargaining
agreement to which the employer is a party, or under any other
plan, system, or program, public or private, providing for
compulsory retirement and who is otherwise eligible shall not be
deemed to have left the individual's work voluntarily without
good cause in connection with the work. However, if such
individual subsequently becomes reemployed and thereafter
voluntarily |eaveswork without good causein connection with the
work, theindividual shall be deemed ineligible asoutlined inthis
section.
(5) An otherwise eligible individual shall not be denied benefits
for any week becausetheindividual isintraining approved under
Section 236(a)(1) of the Trade Act of 1974, nor shall the
individual be denied benefits by reason of leaving work to enter
such training, provided the work left is not suitable employment,
or because of the application to any week in training of provisions
in this law (or any applicable federa unemployment
compensation law), relating to availability for work, active search
for work, or refusal to accept work. For purposes of this
subdivision, the term "suitable employment™” means with respect
toanindividual, work of asubstantially equal or higher skill level
than the individual's past adversely affected employment (as
defined for purposes of the Trade Act of 1974), and wages for
suchwork at not lessthan eighty percent (80%) of theindividual's
average weekly wage as determined for the purposes of the Trade
Act of 1974.
(6) An individual is not subject to disgualification because of
separation from the individual's employment if:

(A) the employment was outsidetheindividual'sl abor market;

(B) the individual left to accept previously secured full-time
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work with an employer in the individual's labor market; and
(C) the individual actually became employed with the
employer in the individual's labor market.
(7) Anindividual who, but for the voluntary separation to move
to another labor market to join a spouse who had moved to that
labor market, shall not be disqualified for that voluntary
separation, if the individual is otherwise eligible for benefits.
Benefits paid to the spouse whose eligibility is established under
this subdivision shall not be charged against the employer from
whom the spouse voluntarily separated.
(8) An individual who is an affected employee (as defined in
IC 22-4-43-1(1)) and is subject to the work sharing
unemployment insurance program under 1C 22-4-43 is not
disqualified from participating in the work sharing
unemployment insurance program for being an affected
employee.
Asused in this subsection, "labor market" means the area surrounding
an individual's permanent residence, outside which the individual
cannot reasonably commute on adaily basis. In determining whether
an individual can reasonably commute under this subdivision, the
department shall consider the nature of the individual's job.
(d) "Discharge for just cause" as used in this section is defined to
include but not be limited to:
(1) separation initiated by an employer for falsification of an
employment application to obtain employment through
subterfuge;
(2) knowing violation of areasonableand uniformly enforced rule
of an employer;
(3) unsatisfactory attendance, if the individual cannot show good
cause for absences or tardiness;
(4) damaging the employer's property through willful negligence;
(5) refusing to obey instructions;
(6) reporting to work under the influence of alcohol or drugs or
consuming alcohol or drugs on employer's premises during
working hours;
(7) conduct endangering safety of self or coworkers; or
(8) incarcerationinjail following conviction of amisdemeanor or
felony by a court of competent jurisdiction or for any breach of
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duty in connection with work which is reasonably owed an
employer by an employee.

SECTION 12. IC 22-4-43 1S ADDED TO THE INDIANA CODE
AS A NEW CHAPTER TO READ AS FOLLOWS [EFFECTIVE
JULY 1, 2002]:

Chapter 43. Work Sharing

Sec. 1. Thefollowing definitionsapply thr oughout thischapter:

(1) " Affected employee” means an individual who has been
continuously on the payroll of an affected unit for at least
three (3) months befor e the employing unit submits a work
sharing plan.
(2) " Affected unit" meansa specific plant, department, shift,
or other definable unit of an employing unit:
(A) that has at least two (2) employees; and
(B) to which an approved work sharing plan applies.
(3) " Approved work sharing plan" meansaplanthat satisfies
the purpose set forth in section 2 of this chapter and hasthe
approval of the commissioner.
(4) " Commissioner" means the commissioner of workforce
development appointed under |C 22-4.1-3-1.
(5) " Employee association” means:
(A) an association that isa party to acollective bar gaining
agreement under which it may negotiate a work sharing
plan; or
(B) an association authorized by all of its members to
become a party to awork sharing plan.
(6) " Normal weekly work hours' meansthe lesser of:
(A) the number of hours in a week that an employee
customarily worksfor theregular employing unit; or
(B) forty (40) hours.
(7) "Work sharing benefit" means benefits payable to an
affected employee for work performed under an approved
work sharing plan, including benefits payable to a federal
civilian employee or former member of the armed forces
under 5U.S.C. 8500 et seq., but doesnot include benefitsthat
are otherwise payable under thisarticle.
(8) "Work sharing employer” means an employing unit or
employer association for which awork sharing plan hasbeen
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approved.
(9) "Work sharing plan" means a plan of an employing unit
or employer association under which:
(A) normal weekly work hours of affected employeesare
reduced; and
(B) affected employees share the work that remains after
the reduction.

Sec. 2. The work sharing unemployment insurance program
seeksto:

(1) preserve the jobs of employees and the work force of an
employer during lowered economic activity by reduction in
work hours or workdays rather than by a layoff of some
employees while other employees continue their normal
weekly work hoursor workdays; and

(2) ameliorate the adverse effect of reduction in business
activity by providing benefits for the part of the normal
weekly work hours or workdays in which an employee does
not work.

Sec. 3. An employing unit or employee association that wishes
to participate in the work sharing unemployment insurance
program shall submit to the commissioner awritten work sharing
plan that the employing unit or representative of the employee
association has signed.

Sec. 4. (a) Within fifteen (15) days after receipt of a work
sharing plan, the commissioner shall give written approval or
disapproval of the plan to the employing unit or employee
association.

(b) The decision of the commissioner to disapprove a work
sharing plan isfinal and may not be appealed.

(c) An employing unit or employee association may submit a
new work sharing plan not less than fifteen (15) days after
disapproval of awork sharing plan.

Sec. 5. The commissioner shall approve a work sharing plan
that meetsthe following requirements:

(1) Thework sharing plan must apply to:
(A) at least ten percent (10%) of the employees in an
affected unit; or
(B) at least twenty (20) employees in an affected unit in
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which thework sharing plan appliesequally to all affected
employees.
(2) The normal weekly work hours of affected employeesin
the affected unit shall be reduced by at least ten percent
(10%) but thereduction may not exceed fifty percent (50%)
unless the fifty percent (50%) limit is waived by the
commissioner.
Sec. 6. A work sharing plan must:
(1) identify the affected unit;
(2) identify each employee in the affected unit by:
(A) name;
(B) Social Security number; and
(C) any other information that thecommissioner requires;
(3) specify an expiration date that is not more than six (6)
months after the effective date of the work sharing plan;
(4) specify the effect that the work sharing plan will have on
the fringe benefits of each employee in the affected unit,
including:
(A) health insurance for hospital, medical, dental, and
similar services,
(B) retirement benefits under benefit pension plans as
defined in the federal Employee Retirement Security Act
(29 U.S.C. 1001 et seq.);
(C) haliday and vacation pay;
(D) sick leave; and
(E) similar advantages,
(5) certify that:
(A) each affected employee has been continuously on the
payroll of the employing unit for three (3) months
immediately before the date on which the employing unit
or employer association submits the work sharing plan;
and
(B) thetotal reduction in normal weekly work hoursisin
place of layoffsthat would have:
(i) affected at least the number of employees specified in
section 5(1) of this chapter; and
(ii) would have resulted in an equivalent reduction in
work hours; and
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(6) contain the written approval of:
(A) the collective bargaining agent for each collective
bargaining agreement that covers any affected employee
in the affected unit; or
(B) if there is not an agent, a representative of the
employees or employee association in the affected unit.

Sec. 7. If awork sharing plan servesthework sharing employer
as a transitional step to permanent staff reduction, the work
sharing plan must contain areemployment assistanceplan for each
affected employee that the work sharing employer develops with
the commissioner.

Sec. 8. Thework sharing employer shall agreeto:

(1) submit reportsthat are necessary to administer thework
sharing plan; and
(2) allow the department to have access to all records
necessary to:
(A) verify the work sharing plan beforeitsapproval; and
(B) monitor and evaluate the application of the work
sharing plan after its approval.

Sec. 9. (&) An approved work sharing plan may be modified if
the modification meets the requirements for approval under
section 6 of this chapter and the commissioner approves the
modifications.

(b) An employing unit may add an employeeto awork sharing
plan when the employee has been continuously on the payroll for
three (3) months.

(c) An approved modification of a work sharing plan may not
change its expiration date.

Sec. 10. (a) An affected employeeiseligible under section 12 of
this chapter to receive work sharing benefits for each week in
which the commissioner determinesthat the affected employeeis:

(1) abletowork; and
(2) availablefor morehoursof work or full-timework for the
wor ksharing employer.

(b) An affected employee who otherwiseis eligible may not be
denied wor k sharing benefitsfor lack of effort to secur ework asset
forth in IC 22-4-14-3 or for failureto apply for available suitable
work as set forth in IC 22-4-15-2 from a person other than the
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work sharing employer.

(c) An affected employee shall apply for benefits under
IC 22-4-17-1.

(d) An affected employee who otherwiseis eligible for benefits
is:

(1) considered to be unemployed for the purpose of thework
sharing unemployment insurance program; and
(2) not subject to therequirements of | C 22-4-14-2.

Sec. 11. Theweekly wor k sharing unemployment compensation
benefit dueto an affected worker isdetermined in STEP FOUR of
thefollowing formula:

STEP ONE: Deter mine the weekly benefit that would be due
to the affected employee under |C 22-4-12-4.

STEP TWO: Determine the percentage of reduction in the
employee snor mal wor k hour sastothoseunder theapproved
work sharing plan.

STEP THREE: Multiply the number determined in STEP
ONE by the quotient determined in STEP TWO.
STEPFOUR: If theproduct deter mined under STEP THREE
isnot amultipleof onedollar ($1), round down to the near est
lower multiple of one dollar ($1).

Sec. 12. (a) An affected employeeiseligibleto receive not more
than twenty-six (26) weeks of work sharing benefits during each
benefit year.

(b) Thetotal amount of benefitspayableunder 1 C 22-4-12-4and
work sharing benefits payable under this chapter may not exceed
thetotal payablefor the benefit year under 1C 22-4-12-4(a).

Sec. 13. Theboard shall adopt rulesunder | C 4-22-2 applicable
to partially unemployed workers for determining their weekly
benefit amount due under thischapter, subject to | C 22-4-12-5(b).

Sec. 14. During a week in which an affected employee who
otherwise is eligible for benefits does not work for the work
sharing employer:

(1) the individual shall be paid benefits in accordance with
this chapter; and

(2) the week does not count as a week for which a work
sharing benefit isreceived.

Sec. 15. During aweek in which an employeeear nswagesunder
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an approved work sharing plan and other wages, thework sharing
benefit shall bereduced by the same per centagethat the combined
wages are of wages for normal weekly work hours if the other
wages:
(1) exceed thewagesear ned under theappr oved work sharing
plan; and
(2) do not exceed ninety percent (90% ) of the wagesthat the
individual earnsfor normal weekly work hours.
This computation applies regardless of whether the employee
earned the other wage from the work sharing employer or other
employer.
Sec. 16. Whilean affected employeeappliesfor or receiveswork
sharing benefits, the affected employeeisnot eligiblefor:
(1) extended benefitsunder 1C 22-4-12-4; or
(2) supplemental federal unemployment compensation.
Sec. 17. Thecommissioner may revokeapproval of an approved
work sharing plan for good cause, including:
(1) conduct or an occurrence that tends to defeat the intent
and effective operation of the approved work sharing plan;
(2) failureto comply with an assurancein the approved wor k
sharing plan;
(3) unreasonable revision of a productivity standard of the
affected unit; and
(4) violation of a criterion on which the commissioner based
the approval of thework sharing plan.
SECTION 13. [EFFECTIVE JULY 1, 2002] (a) Notwithstanding
I C 22-4-43-13, as added by this act, the unemployment insurance
board shall carry out the duties imposed upon it under
IC 22-4-43-13, as added by this act, under interim written
guidelines approved by the commissioner of workforce
development.
(b) ThisSECTION expireson the earlier of the following:

(1) Thedaterulesareadopted under | C 22-4-43-13, asadded
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by thisact.

(2) December 31, 2003.".
Renumber all SECTIONS consecutively.
(Referenceisto SB 71 as reprinted February 4, 2002.)

and when so amended that said bill do pass.
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Representative Liggett
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